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PRELIMINARY STATEMENT
The Open Public Records Act (“OPRA”) places the burden of proof solely upon a public
agency and this burden is a very heavy one because OPRA must be construed in favor of access.
In order to meet its significant burden of proof, an agency must provide sufficient evidence to the
court to make a “clear showing” that material is exempt. In this case, Newark has done little to
meet that burden. There is absolutely no certification, for example, which explains the general
nature of the content it is withholding and how others would gain a competitive advantage if they
saw it. It submits only a few pages of legal argument, mostly arguing that OPRA’s “competitive
advantage” exemption can apply to a public agency just as it would a private company. Plaintiff
never suggested it applied only to private companies; instead, he argued that Newark’s proposal
is not wholly exempt.
One of the most fundamental requirements of OPRA is that a record cannot be withheld
in its entirety when only portions of it are exempt. This is certainly true here—redaction would
protect any information that would truly give others a competitive advantage. This is the path
that other finalist cities have taken. While Newark argues that those proposals were “so heavily
redacted as to be tantamount to total secrecy,” this is patently false, as detailed below. Every city
that has released its proposal has left the overwhelming majority of the proposal un-redacted.
Newark not only misrepresents the scope of what other finalist cities have publicly
disclosed, but also falsely claims that it cannot release its bid due to a non-disclosure agreement
it signed with Amazon. The non-disclosure agreement, which was signed after Newark denied
Plaintiff’s OPRA request, absolutely does not bar Newark from releasing its own proposal
(which is why so many other cities have released theirs). Rather, it restricts Newark from
releasing information that Amazon has provided to it and the agreement expressly says that
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information may be released to comply with state “open records laws.” In other words, Amazon
is not demanding this level of secrecy—Newark is using that as an excuse for non-disclosure.
Newark also fails to notify the Court that much of what it seeks to protect is already
public information. Newark claims (falsely, at times) that other cities have not released their site
locations or financial data and that this is the information that must be shielded from public view.
Plaintiff has recently discovered, however, that the Newark Community Economic Development
Corporation and Newark Mayor Ras Baraka took a bus of reporters on a tour of the proposed site
locations in December. They even disclosed actual site location renderings from the proposal to
the reporters and those renderings have been published by multiple news organizations. Further,
in addition to the incentives that the State passed via legislation (which means those details are
public), Newark has publicly disclosed what local incentives would be added to the State’s
package. Why then is Newark refusing to release its entire proposal? Clearly, much of the
proposal—even the details it deems to be secret—has already been disclosed to the public and
this level of secrecy is thus not warranted.
The presumption is in favor of access. OPRA expressly requires Newark to redact its
proposal and release the non-exempt portions to the public. Instead, it has opted for total secrecy
in a matter that involves more than $7 billion in incentives—tax breaks that take money out of
the public coffers. Polls show that a large portion of the public is either “concerned” or
“extremely concerned” about Amazon’s potential arrival and Newark’s level of secrecy only
further undermines the public’s trust and increases those concerns. Plaintiff simply wants some
level of transparency over this process, which is what OPRA requires. This Court should compel
Newark to release a redacted proposal to Plaintiff, as OPRA mandates.
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COUNTER STATEMENT OF FACTS
In response to Plaintiff’s Order to Show Cause, Newark produces volumes of additional
proposals from other cities that Plaintiff had not provided. Many of the statements it makes about
those proposals, however, are categorically false. Plaintiff therefore responds to them in turn and
provides the Court additional details about the level of disclosure that Newark has made to the
press about its own proposal.
A.

Newark Misrepresents the Disclosures of Other Finalist Cities

Newark claims that “only four of 20 finalist cities have publicly released their bids.” Def.
Brief at 7. This is false. Per the documentation both Newark and Plaintiff provided to the Court,
at least 8 cities have publicly released their proposals: Toronto; Miami; Boston; Columbus;
Denver; Montgomery County, Maryland; Washington D.C.; and Philadelphia. Def. Brief 7 to 10.
One other city, Pittsburgh, has been ordered to release its proposal after a requestor challenged
its denial. See Exhibit T to the Noguera Cert. After misrepresenting the number of agencies that
have released their proposals, Newark then continues to misrepresent the contents of those
proposals as follows:
Newark claims that “Boston’s publicly-released document does not contain any
information regarding whatever tax incentives it has offered or may offer to Amazon.” Def. Brief
at 7. This is misleading. The proposal does talk generally about the types of incentives that will
be provided. See Exhibit H to the Certification of CJ Griffin (“Griffin Cert.”) at page 116-117.
Moreover, Boston just passed an additional $5 million in tax breaks to Amazon, a fact that was
publicly disclosed. See Monica Nickelsburg, “Amazon Wins $5M Tax Break In Exchange For
Bringing 2,000 Jobs To Boston,” GEEK WIRE (Mar. 16, 2018), attached as Exhibit 1 to the Reply
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Certification of CJ Griffin (“Reply Cert.”). Thus, Boston fully disclosed its entire proposal to the
public and has also separately disclosed its financial incentives to the public.
Newark claims that Denver’s released proposal “did not specify what incentives Denver
would offer Amazon or even where in either Denver or the surrounding areas it intended to place
the headquarters.” Def. Brief. at 8. This is true, but it is not because the proposal does not contain
that information. Rather, as Newark should have done, Denver redacted truly confidential
information from its proposal and released the remainder of the proposal to the public. In fact,
unlike Newark and as discussed below, other cities also released their proposals and simply
redacted the limited information it deemed to give a competitive advantage to other bidders.
Newark claims that Denver; Montgomery County, Maryland; Washington D.C.; and
Philadelphia “have released documents so heavily redacted as to be tantamount to total secrecy,”
but this too is unequivocally false:


Denver’s proposal is a total of 80 pages and only 14 of those pages contain
redactions. See Exhibit F to Noguera Cert. In other words, 66 pages contain no
redactions.



Montgomery County, Maryland’s proposal is 33 pages and only 13 pages have
significant redactions. See Exhibit K to Griffin Cert. In other words, 20 pages
contain no redactions.



Washington D.C.’s proposal is 75 pages and contains no redactions. Exhibit H to
Noguera Cert. A separate 4-page document contains its financial incentives—of
those 4 pages, 2 are heavily redacted and 4 are barely redacted. See Exhibit I to
Noguera Cert. In other words, Washington D.C. granted access to 75 wholly
un-redacted pages.



Philadelphia’s proposal is 108 pages long and only 38 pages are wholly redacted.
See Exhibit J to Griffin Cert. In other words, 70 pages of the proposal were
released to the public without redaction.

Thus, Newark’s statement that these proposals are “so heavily redacted as to be tantamount to
total secrecy” is false. The other cities have done exactly what Newark was statutorily required
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to do: release a redacted version of its 250+ page proposal to shield only the confidential
information from the public.
B.

Newark Has Publicly Disclosed the Very Details It Claims Are Secret

Newark suggests that its proposal cannot be released because the locations it has
proposed and the financial incentives it has offered cannot be publicly disclosed or it will be at a
competitive disadvantage, but those details (which clearly constitute a small portion of the
proposal) are already public. Evidently, in December 2017, the Newark Community Economic
Development Corporation (“NCEDC”) and Newark Mayor Ras Baraka took a bus of reporters
on a tour of the proposed site locations and discussed the specific details of Newark’s proposal.
According to news stories from NJ.Com, RealEstateNJ.com, and ROI-NJ.com, Newark’s
proposal includes the following proposed site locations:





Matrix Riverfront Plaza (5.6 acres), owned by Matrix Development Group
Lotus Riverfront/Bears Stadium (11.8 acres), owned by Lotus Equities and the
Berger Organization
Mulberry Commons/Ironbound (15.5 acres), owned by Edison Properties and
J&L Cos.
Broad and Market/SoMA (8.9 acres), owned by RBH Group

As well as additional expansion available at:




33 Washington Street (250,000 square feet), owned by the Berger Organization
520 Broad Street (350,000 square feet), owned by IDT
2 Gateway Center (655,953 square feet), owned by C&K Properties

See, e.g., Joshua Burd, “Newark Reveals Development Sites, Buildings In Amazon HQ2 Proposal
(SLIDESHOW),” NJREALESTATE.COM (Dec. 7, 2018), attached as Exhibit 2 to the Reply Cert.
Not only did Newark give the reporters a personal tour of these locations and discuss
details of its proposal with them, it appears that the City actually gave the reporters artistic
renderings directly from the proposal! Reporter Joshua Burd of RealEstateNJ.com provided
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readers a slideshow called “A Look At Newark’s Proposal For Amazon HQ2” and identified the
slides as “Renderings courtesy: City of Newark.” See Exhibit 2 to the Reply Cert.
Another site, ROI-NJ.com, also published the same slides with the caption “Renderings
of the potential sites for Amazon’s HQ2 in Newark,” courtesy of “City of Newark.” See Tom
Bergeron, “Newark Officials Detail Four Possible Landing Spots For Amazon,” NJ-ROI.COM
(Dec. 7, 2017), attached as Exhibit 3 to Reply Cert.
The same renderings were posted on NJ.com as well. See Mark Di Ionno, “Amazon Can
Help Change Newark -- And Should,” NJ ADVANCE MEDIA (Dec. 7, 2017), attached as Exhibit 4
to Reply Cert.
Renderings of proposed locations that Newark chose to highlight in its proposal are
included in slideshows on all three websites, along with other features of the City that Newark
chose to highlight. Among the many slides are the following:
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These are just a few of the many renderings from its proposal that Newark released to reporters,
yet it claims that it cannot release its proposal which contains these very images. The reporters
also took pictures of various site locations along the tour. See Exhibits 2, 3, and 4 of Reply Cert.
While it is unclear if the reporters had access to the proposal itself, clearly Newark and
NCEDC disclosed significant information about the contents of the proposal. For example, ROINJ.com explains exactly what it learned on the tour about what was included in Newark’s
proposal:
Newark officials said their proposal to Amazon addressed a
number of key issues:
Tech talent: “(It is) one of the things that Audible has been touting
in trying to lure Amazon and others here long before the RFP came
11
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out,” [NCEDC Executive Director Aisha] Glover said. “They’ve
been really promoting and touting the high concentration of SDEs,
software design engineers, that they’ve been able to tap into while
they’ve been in here.”
Internet speed: “We’ve kind of glossed over this, but the data
infrastructure is unmatched in the world,” Glover said. “It’s the
fastest internet in the world. And for a tech company to be able to
leverage that, that’s really hard to match.”
Housing: The city said it has five hotels on the way and has
enough residential housing to easily meet Amazon’s wish to have
10 percent of its workforce live within walking distance of the
company headquarters. “With each site, we were able to
demonstrate that, based upon what is already in the pipeline, not
what would be included in the new development,” Glover said.
Higher ed: Newark’s bid detailed how there are more than 50,000
students and faculty in Newark each day and that the area produces
more than 100,000 graduates annually, many of whom have
computer science and technology-type degrees.
Quality of life: The city not only touted the Prudential Center and
New Jersey Performing Arts Center, but all of the other food,
entertainment and culture offerings it has. “We were able to take
about all the amenities in the city, both what’s here and what’s
planned,” Glover said.
Baraka, Garcia, Glover and Santos all expressed confidence in
Newark’s ability to land Amazon based on what they city can
offer.
[Exhibit 3 to Reply Cert.]
Despite disclosing these details from the proposal to reporters, Newark refuses to release its
proposal so that the public can review this very material.
In addition to disclosing renderings of site locations from its proposal; taking reporters on
a tour of proposed site locations; and discussing details of what is contained in the proposal, at
least some of the financial incentives have been also disclosed to the public. As has been widely
reported, the State of New Jersey passed legislation giving Amazon $5 billion in tax breaks. See
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Samantha Marcus, “N.J. Legislature Clears Way For $5B In Amazon Tax Breaks,” NJ ADVANCE
MEDIA (Jan. 8, 2018), attached as Exhibit 5 to Reply Cert. According to news reports, “Newark,
a riot-scarred city with fits and starts of economic revitalization, is kicking in another $2 billion
in incentives, including a city property tax abatement that could be worth $1 billion and a city
wage tax waiver that would allow Amazon HQ2 employees to keep an estimated $1 billion of
their earnings for up to 20 years.” Ibid.
LEGAL ARGUMENT
I.

NEWARK HAS FAILED TO PROVE
ADVANTAGE EXEMPTION APPLIES

THAT

THE

COMPETETIVE

OPRA places the burden of proving that an exemption applies solely upon the public
agency. N.J.S.A. 47:1A-6. This is a very heaven burden because OPRA requires that exemptions
be construed narrowly in favor of public access. N.J.S.A. 47:1A-1. A “government record does
not become cloaked with confidentiality simply because the [agency] declares it so.” Serrano v.
S. Brunswick Twp., 358 N.J. Super. 352, 367 (App. Div. 2003). Instead, to overcome OPRA’s
presumption of access, an agency must prove that a record is exempt by producing “specific
reliable evidence sufficient to meet a statutorily recognized basis for confidentiality.” Paff v.
Ocean Cty. Prosecutor's Office, 446 N.J. Super. 163, 178 (App. Div. 2016) (quoting Courier
News v. Hunterdon Cty. Prosecutor’s Office, 358 N.J. Super. 373, 382-83 (App. Div. 2003)).
“[T]he court must always maintain a sharp focus on the purpose of OPRA and resist attempts to
limit its scope, absent a clear showing that one of its exemptions or exceptions incorporated in
the statute by reference is applicable to the requested disclosure.” Tractenberg v. Twp. of W.
Orange, 416 N.J. Super. 354, 378–79 (App. Div. 2010) (quoting Asbury Park Press v. Ocean
County Prosecutor's Office, 374 N.J.Super. 312, 329 (Law Div.2004)).
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“To justify non-disclosure under [the competitive advantage] provision, there must be ‘a
clear showing’ that the exemption applies. The ‘mere potential’ that disclosure of information
in a government record might confer a competitive advantage upon some person or entity
is not sufficient.” Scheeler v. Office of the Governor, 448 N.J. Super. 333, 347 (App. Div. 2017)
(citation omitted). “[T]he reasons for withholding documents must be specific” as “simply no
longer accept conclusory and generalized allegations of exemptions . . . but will require a
relatively detailed analysis in manageable segments.” Newark Morning Ledger Co. v. New
Jersey Sports & Exposition Auth., 423 N.J. Super. 140, 162 (App. Div. 2011) (holding agency
failed to meet its burden of proving disclosure of a contract would give competitors an
advantage).
In this case, as demonstrated below, all that Newark has offered is the “mere potential”
that disclosure might create a competitive advantage and its arguments are undermined by the
fact that a) it has offered no “specific reliable evidence” to meet its burden proving that the entire
proposal is exempt; and b) it has already disclosed much of the information it claims is
confidential and must be protected. Each of these weaknesses is discussed in turn below.
A.

Newark Has Presented No Evidence Regarding the Content of Its Proposal

OPRA affirmatively states that “[i]f the custodian of a government record asserts that part
of a particular record is exempt from public access pursuant to [OPRA], the custodian shall
delete or excise from a copy of the record that portion which the custodian asserts is exempt
from access and shall promptly permit access to the remainder of the record.” N.J.S.A. 47:1A5(g). See also Commc'ns Workers of Am. v. Rousseau, 417 N.J. Super. 341, 368 (App. Div.
2010) (“OPRA also recognizes that a part of a document may contain information that is exempt
from public disclosure.”) (emphasis added). In this case, Newark has withheld its entire Amazon
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HQ2 proposal and thus it has the burden of proving that the entire proposal is exempt. It cannot
meet that significant burden.
There are only four published cases involving the competitive advantage exemption and
the court only permitted non-closure in one of those cases because it is a very difficult exemption
to prove. See Scheeler, 448 N.J. Super. at 347 (finding agency did not meet burden of proving
that competitive advantage exemption applied); Newark Morning Ledger Co., 423 N.J. Super. at
148 (same); Tractenberg, 416 N.J. Super. at 378–79 (same); Commc'ns Workers of Am. v.
Rousseau, 417 N.J. Super. at 368 (finding agency met competitive advantage exemption but
providing most analysis under the trade secrets exemption).
In Commc'ns Workers of Am. v. Rousseau, the lone case where a court has permitted the
competitive advantage exemption to be applied, the court was presented with volumes of
evidence to prove that the records (pension agreements) were actually confidential and would
reveal proprietary information if disclosed. Specifically, the court reviewed at least five detailed
certifications which explained the precise content of the agreements and the scope of what
would be revealed; how that information had been kept confidential; and why disclosure was
harmful. Id. at 351. In fact, a full five pages of the Appellate Division’s decision is devoted to
summarizing the multiple certifications that were provided. Id. at 349-354.
In contrast, Newark has presented absolutely no information to this Court that would
allow it to make a determination that any of the material within the proposal is exempt, let alone
all of the material. In fact, Newark has not even really offered a legal argument in this case. In its
few pages of actual legal argument, Newark simply insists that the competitive advantage
exemption could be applied to a public agency’s own bids. Plaintiff has not argued that the
exemption applies only to the records of private companies or vendors. Instead, Plaintiff has
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argued that not all of the information within the proposal is exempt and that Newark is
compelled by OPRA to grant access to a redacted proposal. Newark’s brief does not reference
its burden of proof; does not reference its legal obligation to produce records in redacted form;
and does not even provide case law to justify its non-denial. Instead, it simply quotes political
leaders in other cities as saying they cannot release their bids or it would give competitors an
advantage, but a) those states have different public records laws than New Jersey; b) the fact that
other politicians favor secrecy is not a recognized exemption under OPRA.
Newark is required to produce “specific reliable evidence” to meet its heavy burden of
proof, but it has presented no evidence whatsoever. Paff, 446 N.J. Super. at 178. For example,
there is no certification detailing what type of content is contained within the proposal and why it
believes that disclosure of that information would give a competitor a competitive disadvantage.
See Paff v. New Jersey Dep't of Labor, Bd. of Review, 379 N.J. Super. 346, 354 (App. Div.
2005) (noting agency who wishes to withhold a record must meet its burden of proof by
“describe[ing] the nature of the documents, communications, or things not produced or
disclosed in a manner that, without revealing information itself privileged or protected, will
enable other parties to assess the applicability of the privilege or protection.”) (citing Rule
4:10-2(e)). It notes that some other cities have withheld their proposed locations or financial
incentives, but it has not provided any evidence to the Court to prove that 1) such material is
even included in its own proposal; and 2) such information cannot be redacted. It has also failed
to certify whether its proposal contains information that is not already publicly known and failed
prove that proposal cannot be produced in redacted form so as to protect secret information, but
let the public see the remaining information as numerous other cities have done. In other words,
it has given the Court no evidence at all.
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Like all of the other proposals that have been released, it appears that Newark’s proposal
contains an appendix with letters from businesses within the community encouraging Amazon to
select the city for its new headquarters. NCEDC Executive Director Aisha Glover said so in
news reports. See Tom Bergeron, “With Economic Development, Newark Looks To Its Own,”
NJ-ROI.com (Nov. 28, 2017), attached as Exhibit 6 to Reply Cert., (“In our Amazon proposal,
we just said, ‘Hey, if anybody is interested in lending support, let us know’ — and we had a huge
stack of corporate support leaders, really giving their own testimonials about why this is such a
great corporate community here.”). Newark has not explained why releasing those letters of
recommendation would give other cities a competitive advantage; other cities released their
recommendation letters.
In other words, Newark has not even come close to meeting its burden of proof in this
case. It has provided absolutely no information whatsoever about its proposal to this Court and
the only certification is provided simply concludes in a single sentence that, “Disclosing the
City’s bid and/or revealing the details of the City’s bid to the public would place the City of
Newark at a competitive disadvantage against the 19 cities competing to become the location of
Amazon’s HQ2.” Glover Cert. ¶9, attached as Exhibit A to the Noguera Cert. Our courts do not
accept conclusory assertions that an exemption applies; agencies must provide detailed
information to prove that the exemption applies. Serrano, 358 N.J. Super. at 367; Newark
Morning Ledger Co., 423 N.J. Super. at 148.
This Court must construe every exemption in favor of access and require Newark to
present evidence to prove that an exemption applies. N.J.S.A. 47:1A-1; N.J.S.A. 47:1A-6.
Newark has failed to do so and this Court must rule in Plaintiff’s favor.
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B.

Newark Has Already Disclosed Much of the Material it Seeks to Protect

In order to prove that the competitive advantage exemption applies, Newark must prove
that the material it seeks to shield from public view is indeed confidential and not publicly
available. See Newark Morning Ledger Co., 423 N.J. Super. at 148 (holding agency the
competitive advantage exemption did not apply to entertainment contracts because the
information within them was “widely known” within the industry). Compare Commc'ns Workers
of Am. v. Rousseau, 417 N.J. Super. at 368 (holding private equity agreements were exempt
from access because it was confidential information that was unknown to the public and even
internally only select employees had access to the agreements). Newark cannot meet this burden
because much of the information within its proposal is public information already, including its
proposed site locations and incentives.
While Newark has provided no evidence to the Court whatsoever regarding the content of
its proposal, we know some of its contents because Newark publicly disclosed it to news
reporters. As noted above in the Counter Statement of Facts, Newark took reporters on a bus
tour of the locations it included in its proposal as possibilities for Amazon’s HQ2 location. Not
only did it provide details about what it included in its proposal in terms of the site locations,
education, housing, and other information, Newark also provided specific renderings directly
from its proposal to the reporters. See Exhibits 2, 3, and 4 to Reply Cert. How can Newark
claim that the competitive advantage applies to its entire proposal when it has disclosed portions
of its proposal to the media? The answer is that the exemption cannot apply to information that is
not confidential.
Newark also hints that the public cannot know the financial incentives it has offered to
Amazon, although it has not certified that its proposal actually contains such information.
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Regardless, much of this information is already public. By its own admission, the public already
knows that the State of New Jersey passed legislation providing $5 billion in tax incentives, thus
there is no basis to withhold the portions of the proposal that discuss this information.
Furthermore, numerous news articles discuss the fact that Newark is offering an additional $2
billion in incentives. See Exhibit 5 to Reply Cert. Newark simply cannot deny an OPRA request
for information based on the competitive advantage exemption if it has already disclosed the
information to the public via the news media.
Moreover, as evidenced by the other finalist city proposals and how Newark described its
proposal to the reporters, Newark’s proposal likely contains benign information that is already
publicly known, such as descriptions of the area’s transportation systems; universities and
research schools; technological advantages; demographic information; open space and parks; and
proximity to other cities. For example, NCEDC’s executive director said in a news report, “We
understand the value of the infrastructure here and having that tech infrastructure here…We sold
that and hyped it up in our proposal to Amazon, we included Broadridge [(a tech company)] in
that narrative because we do see the value of having such a major tech anchor like them.” See
Exhibit 6 to Reply Cert. See also Exhibit 2 to Reply Cert. (noting Mayor Baraka said the city’s
proposal touted its fiber optic cables “that can produce the fastest internet in the country at
affordable prices”). Again, Newark has provided no evidence whatsoever regarding the content
of its proposal, but this is what its proposal most likely contains based on what all of the other
cities included and based on what Newark told the reporters. None of this information is
confidential and thus none of this information is exempt!
Newark has simply not met the very heavy burden that OPRA places on a public agency
in order to withhold a government record from the public in its entirety. This Court should
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compel Newark to release its proposal. If Newark believes any specific material is exempt from
access, it should redact that material and provide a Vaughn Index which sufficiently describes
the nature of the redactions to prove that the material is actually exempt.
C.

Newark Misrepresents What Other Cities Have Disclosed

As discussed in the above Counter Statement of Facts, Newark has misrepresented how
much detail other cities have disclosed. Plaintiff will not repeat all of those facts, but notes that
almost half of the cities have released their proposal either in full or with redactions. While
Newark insists those redactions are so heavy as to constitute total secrecy, this is false; every city
that released its proposal left the majority of it un-redacted.
In its brief, Newark states that it would be at a competitive disadvantage because:
With the exception of the Miami and Boston bids, Newark does
not have any information about what financial incentives
competing cities are offering. Moreover, the bid submitted by
Boston does not provide any specifics regarding what they are
willing to offer Amazon by way of tax incentives.
[Def. Brief at 20].
This is false. While many of the cities redacted the specific financial incentives from their
proposal, most of the incentives have been reported publicly by the media.
For example, Bloomberg reported the following details about each of the cities’ incentive
programs:


Atlanta. More than $1 billion in infrastructure improvements and tax incentives
are available, including Georgia’s Job Tax Credit that provides businesses a tax
credit of $750 to $4,000 per job per year for five years.
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Austin and Dallas. The Texas Tribune reports the state could offer a grant from
the $230 million Enterprise Fund. In addition, Texas has no income tax, and it
allows cities to offer millions of dollars in financial incentives.



Boston. The city’s pitch involves up to roughly $15 million in cash, plus
government support and potential retail space. The city would set up an Amazon
Task Force to coordinate workforce development, building permits, and
community relations. The company also could receive $4 million over 20 years in
loans and real property tax relief, as well as $13.1 million over 10 years to train
technical talent.

See also Exhibit 1 to Reply Cert, detailing more specifics

regarding Boston’s incentives.


Chicago. The city will offer about $2 billion in incentives, half coming from
income tax revenue diverted back to the company.



Columbus. The city’s bid includes a refund for 35 percent of payroll taxes up to
$400 million over 16 years, another 25 percent of payroll taxes diverted to a
transportation fund, and 100 percent property tax abatement.



Denver. The city reportedly offers incentives of more than $100 million. It
includes a jobs credit that provides a state income tax credit equal to 50 percent of
FICA paid by the company on net job growth, and the company could receive
job-training grants up to $1,200 per employee, among other incentives.



Indianapolis. The bid may involve Economic Development for a Growing
Economy (EDGE) tax credits that enable the state to direct up to 100 percent of
expected income taxes generated by Amazon employees back to the company for
up to 10 years.
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Miami. More than $1 million in financing could be eligible if headquarters were
built in Miami’s Overtown district, where other business incentives are offered
through the city and state. Millions could be provided through Miami-Dade
County and Florida doesn’t have an income tax.



Los Angeles. California Gov. Jerry Brown said the state can offer hundreds of
millions of dollars in incentives—including up to $200 million over five years
under the California Competes Tax Credit, up to $100 million over 10 years in
employment-training funds, local property tax abatement for up to 15 years, and
other incentives.



Montgomery County, Md. The State passed $3 billion in tax breaks and grants
and about $2 billion in transportation upgrades.



Nashville, Tenn. The state offers businesses a $5,000 per job tax credit, as well as
a credit of 1 percent-10 percent for the purchase, third-party installation, and
repair of qualified industrial machinery. Tennessee doesn’t have an income tax or
payroll tax.



Northern Virginia. Virginia offers a flat 6 percent corporate rate, and the sales
factor in the state’s income-apportionment formula is double-weighted, benefiting
companies with high payrolls and property in Virginia. The state also offers
financial assistance, grants, credits, and exemptions, as well as fee and permit
waivers to qualifying businesses.



Philadelphia and Pittsburgh. Both cities have kept their local incentives secret,
but the State is offering more than $1 billion in incentives.
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Raleigh. The state budget provides enhanced incentives for companies that invest
at least $4 billion and create at least 5,000 jobs. Also, Amazon could be eligible
for up to 100 percent reimbursement of employee income taxes and up to $50
million for project infrastructure.



Washington, D.C. Relocation reimbursements of up to $5,000 for each employee
relocating to Washington and wage reimbursements of up to $10,000 for each
new hire may be offered. The city also promises a zero percent corporate tax rate
for five years and a reduction in the corporate tax rate to 6 percent from 9 percent
“for the life of the company,” in addition to property and sales tax exemptions.

See Che Odum, “Tax Breaks Plentiful for Second Amazon HQ Even Without Bids,”
BLOOMBERG TAX (Mar. 26, 2018), attached as Exhibit 7 to Reply Cert.
Thus, Newark’s claim that every other city has kept its financial details secret is false.
Regardless, Plaintiff concedes that information which would truly place Newark at a competitive
advantage could be redacted. If there are financial incentives that have not been publicly reported
already, by all means Newark could redact that information if it proves that disclosure is
harmful. OPRA requires records to be produced in redacted format, not withheld in their
entirety. N.J.S.A. 47:1A-5(g). However, it is unlawful for Newark to withhold its entire proposal
from the public because the entire proposal does not contain confidential information and
disclosure of a redacted copy would not place Newark at a competitive disadvantage.
II.

THE NONDISCLOSURE AGREEMENTS DO NOT PROHIBIT NEWARK
FROM DISCLOSING ITS PROPOSAL
Newark argues that it cannot release its proposal because it is restrained by a non-

disclosure agreement (“NDA”). This is false. The NDA, which was signed after Plaintiff’s
OPRA request was denied, does not bar Newark from releasing its proposal.
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On its face, the NDA only protects Amazon’s information, not Newark’s proposal. The
opening paragraph states that, “In connection with Amazon’s evaluation of various sites for
operations and businesses, Agency may receive information on Amazon’s operations and
businesses.” See Exhibit C to Noguera Cert. It then defines “Confidential Information” that
cannot be disclosed as “all nonpublic information relating to Amazon or disclosed by Amazon to
the above-referenced agency.” Id. Clearly, this simply prohibits Newark from releasing details it
has learned about Amazon’s operations and “patents, copyrights, trade secrets or other
intellectual property rights.” Id. Nothing in the agreement says that Newark’s own information is
secret and cannot be disclosed.
Importantly, the NDA expressly provides that even with regard to Amazon’s own
information, an agency may release it “to comply with applicable public disclosure or open
records laws.” Id. Thus, even if the NDA tried to restrain Newark from releasing its own
proposal, which it does not do, it would not prohibit Newark from complying with an OPRA
request. Amazon recognizes that cities have transparency obligations and therefore permits them
to comply with those legal obligations.
Finally, as noted in Plaintiff’s moving brief, a public agency cannot refuse to comply
with its OPRA obligations by agreeing to a confidentiality provision with a third party. See
Asbury Park Press v. County of Monmouth, 201 N.J. 5 (2012) (holding a confidentiality clause
within a settlement agreement cannot exempt the agreement from access under OPRA). If that
were true, OPRA would have little effect because public agencies would sign confidentiality
agreements as a matter of routine to shield information from the public. Newark recognizes this
in its brief, yet nonetheless falsely claims that the NDA does not allow it to release its proposal
to the public.
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Therefore, the NDA has no relevance to this matter and does not prohibit the release of
Newark’s Amazon HQ2 proposal.
III.

PLAINTIFF IS A PREVAILING PARTY DUE TO NEWARK’S NEGLIGENT
RESPONSE TO PLAINTIFF’S OPRA REQUEST
Plaintiff’s OPRA request also sought access to contracts Newark had with third-party

vendors to develop the proposal and any resolutions of the City Council approving the proposal.
Newark responded that these records were exempt pursuant to the competitive advantage
exemption. This response was negligent, because Newark now certifies that no such records
actually exist. Where an agency has denied access to a non-exempt record and then later revealed
after it was sued that the record does not even exist, courts have found that the requestor is still a
prevailing party entitled to an award of attorneys’ fees.
For example, in Kelley v. Borough of Riverdale, MRS-L-524-14 (Law Div. April 11,
2014), the plaintiff requestor sought numerous emails that were sent to and from municipal
employees that referenced litigation between the plaintiff and others. The custodian responded
that the plaintiff’s request was denied because the records were “court records that I cannot and
do not have authorization to send you.” Plaintiff filed a lawsuit to gain access to the records,
because that is not a valid exemption. In opposition, the agency conceded that the emails, in
fact, did not even exist and that “as there are no documents to be ‘disclosed,’ this matter should
be dismissed.” The Hon. Thomas L. Weisenbeck, A.J.S.C. rejected the agency’s position and
found that plaintiff was a prevailing party entitled to attorneys’ fees:
. . . plaintiff achieved prevailing party status when the Borough
ultimately responded in a substantive manner that the municipal
records did not exist. First, plaintiff filed an OPRA request for
records not exempt from disclosure. Second, defendants
technically violated OPRA by providing, albeit negligently, an
incorrect response, thereby requiring plaintiff to file his complaint.
Had defendants initially advised Mr. Kelley that no such
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responsive emails exist, then presumably Mr. Kelley would not
have initiated suit. Instead, defendants negligently stated that the
requested records were not in the custodian’s possession or control.
[Exhibit 8 to Reply Cert.]
Similarly, in Wronko v. Twp. of Helmetta, Docket No. MID-L-5994-14 (Law. Div. Mar.
11, 2015), the plaintiff requested a copy of a lawsuit filed by the Borough against a contractor.
The custodian denied the request, stating that it was “pending litigation” and exempt. The
requestor sued, since that is not a valid exemption.

The Borough acknowledged that the

custodian was mistaken and that there actually was no lawsuit against the contractor. The
Honorable Travis L. Francis, A.J.S.C. held that the requestor was still a prevailing party because
the negligent answer was subsequently corrected only as a result of the lawsuit. See Exhibit 9 to
Reply Cert.
In other words, in both of these cases, the requestor was awarded reasonable attorneys’
fees because the agency had negligently responded to the OPRA request and denied access to
non-exempt records, only to later concede that they do not actually exist. Thus, even though
Newark has now certified that no records exist, Plaintiff is still entitled to fees for this portion of
the suit because if the records did exist they would not have been exempt from access.
IV.

PLAINTIFF IS ENTITLED TO A REDACTED PROPOSAL UNDER THE
COMMON LAW
Plaintiff relies upon his arguments in his moving brief regarding his right to access a

redacted proposal under the common law, but wishes to correct Newark’s false assertion that he
lacks standing to bring a common law claim.

Our courts have noted that the “interest”

requirement to assert a common law claim is minimal: “The interest does not have to be purely
personal, but rather may be ‘one citizen or taxpayer out of many, concerned with a public
problem or issue.’” Michelson v. Wyatt, 379 N.J. Super. 611, 624 (App. Div. 2005) (citation
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omitted). Mr. Wronko, a taxpayer and concerned of New Jersey, clearly meets the required
interest. Newark acts as if Mr. Wronko and the citizens of New Jersey have no interest in
knowing the details of its proposal, but this is false. This proposal will cost the citizens of New
Jersey at least 7 billion dollars and the influx of thousands of employees to New Jersey will have
an impact on our schools, our roadways, and other infrastructure. The public certainly has an
interest in knowing how the city is selling itself and how it may be impacted if Newark is
selected by Amazon.
Moreover, just as it failed to meet its burden of proof under OPRA, Newark has failed to
meet its burden of proof under the common law. It describes its “need to preserve its competitive
advantage” as “declaration-supported,” but all it has provided is a single conclusory sentence by
NCEDC’s executive director stating that releasing the proposal will disadvantage Newark. This
is insufficient to establish that the exemptions apply for all of the above reasons and thus also
insufficient to deny access under the common law.
CONCLUSION
Plaintiff respectfully asks this Court to enter an Order 1) declaring that Newark is in
violation of OPRA by failing to grant access to the Amazon HQ2 proposal with lawful
redactions; 2) directing Newark to release the requested proposal to Plaintiff forthwith along
with a Vaughn Index to justify any necessary redactions; 3) naming Plaintiff a prevailing party
entitled to an award of reasonable attorney’s fees and costs of litigation; or 4) in the alternative
ordering Newark to produce the proposal pursuant to the common law right of access.
Respectfully Submitted,
/s CJ Griffin
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